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Religious Liberty— Documentary. II. 


Recent Restrictions on Religious Liberty 


An extraordinarily clear and comprehensive resumé of 
judicial decisions and opinions over the last five years 
affecting Jehovah’s Witnesses is contained in the American 
Political Science Review, December, 1942. Written by 
two members of the staff of the United States Department 
of Justice (Victor W. Rotnem and F. G. Folsom, Jr.), 
the summary is not only authoritative but significant with 
reference to the policy and attitude of the Department. A 
digest follows. 

When the federal Constitution was adopted the strength 
of demands for religious liberty was revealed in the 
formulation of the First Amendment: “Congress shall 
make no law respecting an establishment of religion,” etc. 
The principle here recognized is that of separation of 
church and state. The question which now “seems to 
prompt the action of the secular authorities” concerns 
freedom of practice and freedom of thought. The rule 
here is that “there is a right to practice any religious prin- 
ciple and teach any religious doctrine which does not... 
injure the personal rights of others, nor offend the laws 
established by society for peace and morality.” (The 
citation is to Watson v. Jones, 1871.) Illustrative restric- 
tions are the restraints placed by law on the practice of 
polygamy, and the prosecution of persons claiming occult 
powers who used the mails to advertise them. 

The Fourteenth Amendment is a bulwark of religious 
liberty. Unlike the First Amendment which applies only 
to Congress, the Fourteenth applies to the states. It 
establishes, the writers hold, “the absolute right of any 
person to entertain whatever views regarding religion his 
conscience may dictate, and the right to exercise those 
beliefs in such ceremonies and practices as do not conflict 
with the laws of society for peace and good morals.” This 
gives the background against which the decisions noted 
must be considered. 

Jehovah's Witnesses are followers of the late Charles 
T. Russell. They are an active missionary group maintain- 
ing a non-profit corporation, founded in 1884, now known 
as the Watch Tower Bible and Tract Society. The cor- 
poration “supplies Witnesses with phonographs, public 
address cars, and recorded explanations of the contents 
of the large volume of printed matter” for the purpose of 
proclaiming their faith. Each Witness regards himself as 
a minister of the gospel. 


Decisions Upholding the Sect’s Rights 


The first of the Supreme Court decisions under review 
(Lovell v. Griffin, 1938) concerned a city ordinance in 
Griffin, Ga., which forbade the distribution of literature 
within the city without a permit. The Supreme Court 
held that to forbid the distribution of literature not ap- 
proved by the city manager was a restriction of liberty. 

The next case (Schneider v. Irvington, 1939) arose in 
Irvington, N. J., which adopted an ordinance requiring 
canvassers and peddlers to secure a permit from the chief 
of police. He might refuse the permit on the ground of 
bad character or fraud. The Supreme Court held that 
here again a local officer was given too much discretion. 

In a third case (Cantwell v. Connecticut, 1940) Wit- 
nesses defied a law requiring a certificate from the local 
welfare council in order to solicit money for a religious 
cause. The Supreme Court held that to constitute a 
public welfare official a censor of religion was unconstitu- 
tional. This case involved not only soliciting without a 
certificate but the charge of inciting to breach of the 
peace. The phonograph recital used on the street was 
resented by Roman Catholics. Here the Court held that 
even though the views expressed might be resented the 
performance was covered by the right of free expression. 

These cases all looked in the direction of strengthening 
the case of Jehovah’s Witnesses in their effort to carry 
on missionary work without restraint. 


Decisions Limiting the Sect’s Rights 

In Chaplinsky v. New Hampshire, 1942, the Supreme 
Court considered the case of an “over-zealous Witness” 
convicted under a New Hampshire statute which restrains 
the use of abusive language. In this case the defendant 
had called a police officer a “damned Fascist” anda... 
a er racketeer. “The Court did not think this an 
exercise of religion, since the statements contributed 
nothing to the exposition of the defendant’s ideas.” 

Again in a case which arose in New Hampshire (Cox v. 
New Hampshire, 1941) the Supreme Court upheld a 
statute requiring a license for a street parade under which 
a case was brought against a group of Jehovah’s Wit- 
nesses. They had marched in a line carrying signs at a 
busy street intersection in Manchester on a Saturday 
night. The Supreme Court held that the act, as limited 
by state court decisions, was a reasonable police measure. 

Of these two decisions which went against Jehovah’s 
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Witnesses the writers say: “These decisions resulted in 
no discussion or public reaction of any moment, and 
appear to have been generally accepted as sound.” 


Sect’s Liberties Sharply Curtailed 


Of a different character are two cases, Minersville 
Disirict (Pa.) v. Gobitis, 1940, and Jones v. Opelika 
(Ala.), 1942. In the former case the school board had 
made a ruling requiring that all public school children 
should give the tlag salute at the opening of school. The 
children of Walter Gobitis refused to give the salute and 
were expelled. ‘The Witnesses held that saluting the flag 
was a form of idolatry. The father of the children 
applied for an injunction against the enforcement of the 
expulsion order. The Federal District Court had denied 
the school district’s motion to dismiss the injunction suit 
and had later granted the injunction. In the years 1937 
and 1938 (these events occurred in 1937) “the Depart- 
meut of Justice received exactly three letters concerning 
the Jehovah’s Witnesses ; the following year, 1939, appar- 
ently as a result of American reactions to the spreading 
conflict in Europe, numerous complaints were made to 
the Department regarding attacks upon the Witnesses.” 

The case went to the United States Circuit Court of 
Appeals for the Third District and Gobitis was sustained. 
The Court reduced the issue to one of whether the flag 
salute rule should take precedence over liberty of con- 
science on the ground that it was a measure dictated by 
public safety and good morals. “It observed that the 
Minersville school board rule imposed, not a prohibition 
upon action, but rather a command to do an act, and 
concluded that it was not of sufficient moment as a device 
for instilling respect for country to outweigh freedom of 
religious conscience. If invoked, it was held, the rule 
denied the religious freedom on which is based a great 
measure of the respect due this nation and its flag.” 

But when the case went to the Supreme Court the 
lower courts were reversed in an eight-to-one decision. 
The ruling opinion was written by Mr. Justice Frank- 
furter. It reads, in part: “Our present task .. . is to 
reconcile two rights in order to prevent either from 
destroying the other. . . . National unity is the basis of 
national security... . The precise issue, then, for us to 
decide is whether the legislatures of the various states 
and the authorities in a thousand counties and school 
districts of this country are barred from determining the 
appropriateness of various means to evoke that unifying 
sentiment without which there can ultimately be no 
liberties, civil or religious. . . . So to hold would in effect 
make us the school board for the country. That authority 
has not been given to this Court, nor should we assume it.” 
The question of the validity of the choice of a flag salute as 
an instrument of patriotic education was not discussed 
by the Court. Mr. Justice Stone sharply dissented. 


Public Reaction to the Decision 


Hundreds of attacks on Jehovah’s Witnesses were 
reported to the Department of Justice immediately follow- 
ing this decision. “Several were of such violence that it 
was deemed advisable to have the Federal Bureau of 
Investigation look into them. At Kennebunk, Maine, the 
Kingdom Hall was burned. At Rockville, Maryland, the 
police assisted a mob in dispersing a Bible meeting. At 
Litchfield, Illinois, practically the entire town mobbed a 
company of some sixty Witnesses who were canvassing 
it, and it was necessary to call on the state troopers to 
protect the members of the sect. Several Witnesses were 


charged with riotous conspiracy at Connersville, Indiana, 
their attorney was mobbed, and he and several other 
Witnesses who had attended the arraignment were beaten 
and driven out of town. At Jackson, Mississippi, members 
of a veterans’ organization, led by an individual claiming 
the rank of major, forcibly removed a number of Wit- 
nesses and their trailer homes from the town.” 

Conventions held by the Witnesses in July, 1940, “in 
20 cities in some 15 states” resulted in no violence; local 
enforcement officers at the request of the Department of 
Justice were attentive to the situation. In this connection 
the writers say: “it should be noted also that persecution 
of the Witnesses is peculiarly a small town and rural 
community phenomenon, whereas the conventions were 
held in larger cities.” However the two years following 
the rendering of the decision were marked by “an unin- 
terrupted record of violence and persecution of the Wit- 
nesses. Almost without exception, the flag and the fl 
salute can be found as the percussion cap that sets o 
these acts.” 

A new statute in Mississippi, “allegedly prompted by 
the stand of the Jehovah’s Witnesses against the flag 
salute” prohibits distribution of printed matter intended to 
promote disloyalty to the United States. A number of 
Witnesses have been indicted under this act for the reason 
that they distributed literature designed to explain why 
they opposed salute to the flag. “The flag has been used 
in a manner bordering on immorality by mobs which have 
baited groups of Jehovah’s Witnesses throughout the 
country. Mayorality courts and justice of peace courts in 
nearly every state in the Union have entertained evidence 
relative to the refusal of the Witnesses to compromise their 
religious convictions about the flag as an excuse to 
convict them on charges of breach cf the peace, inciting 
to riot, violation of peddling ordinances, and other mis- 
demeanors. Few such convictions, however, have been 
honored on appeal to courts of record.” 

The writers hold this record to be an “eloquent argu- 
ment” in justification of Mr. Justice Stone’s dissent in 
the Gobitis case. The elevation of a “symbolic exercise” 
to a plane higher than that of freedom of conscience has 
resulted in oppression of a religious minority. Health, 
safety and morals have not been enhanced by the decision. 
“It seems probable that a reversal of that ruling would 
profoundly enhance respect for the flag.” 

The writers suggest, however, that Congress has per- 
haps found a statutory solution of the problem in enact- 
ment on June 22, 1942, of Public Law No. 623 which 
codifies rules and customs regarding the use of the flag 
and the respect due it. Section 7 reads, in part: “civilians 
will always show full respect to the flag when the pledge 
is given by merely standing at attention, men Temoving 
the headdress.” 
testified to their respect for the flag and the principle it 
symbolizes. The Department of Justice has been assured 
that they do not object to standing at attention during 
the flag salute. 


A Further Judicial Curtailment 


The other of the two cases above referred to (Jones v. 
Opelika, 1942) actually covered ordinances in three 
different states, all affecting peddlers’ licenses. These 
ordinances levied taxes in different amounts as a condi- 
tion of the right to peddle. In each case Witnesses had 
been convicted of distributing their literature and receiving 
in return “a contribution,” a sum usually fixed as a 
price of the piece of literature sold. When these cases 


Jehovah’s Witnesses have frequently ° 
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reached the Supreme Court it divided, five-to-four. The 
ruling opinion held that the sales in question were more 
in the nature of commercial than of religious transactions 
and therefore were properly subject to tax provided it be 
non-discriminatory. Chief Justice Stone dissented again. 
He said in part: “... It seems fairly obvious that if the 
present taxes, laid in small communities upon peripatetic 
religious propagandists, are to be sustained, a way has 
been found for the effective suppression of speech and 
press and religion despite constitutional guaranties. The 
very taxes now before us are better adapted to that end 
than were the stamp taxes which so successfully curtailed 
the dissemination of ideas by eighteenth-century newspa- 
pers and pamphleteers, and which were a moving cause 
of the American Revolution.” 

The decision attracted much attention in the press. 
Most of the editorials examined were critical, while the 
minority opinions were praised. The gist of the majority 
opinion is held to be this sentence: “But it is because 
we view these sales as partaking more of commercial than 
religious or educational transactions that we find the 
ordinances, as here presented, valid.” Appraising the 
arguments pro and con the writers find the preponderance 
of evidence in favor of interpreting the transaction in 
question as religious. “The distribution of the literature 
is an exercise of religion, just as is a Sunday sermon. 
The money received goes to the support of that exercise. 
By the exaction of a tax, that exercise of religion is 
burdened, and to the extent that it is, the freedom of 
religion defined in the First Amendment and protected 
by the Fourteenth Amendment is inescapably abridged.” 


In conclusion the writers say: “Admittedly, the bal- 
ancing of the conflicting religious and social interests in 
both the flag salute case and the license tax cases is a 
delicate and difficult problem. The foregoing discussion 
has attempted to attack this problem in the light of the 
nation-wide picture which has been peculiarly available 
to the writers through the files of the Department of 
Justice. Should these issues again be presented to the 
Supreme Court, .. . it is hoped that the reflections here 
expressed will be thrown in the balance.” 


Religious Liberty in Fascist Italy 


The trend in religious liberty in Italy from the signing 
of the Lateran treaties to the death of Pius XI is described 
by an Irish Catholic scholar in Church and State in Fascist 
Italy? The author, D. A. Binchy, professor of legal 
history and jurisprudence at University College, Dublin, 
is anti-Fascist and devoutly, but not uncritically, Catholic. 
His conclusions are not far different from those of Dr. 
Adolph Keller in European Christianity Today.? (Quota- 
tions are from the former unless otherwise noted.) 


Status of the Catholic Church 


During the years while the Pope was “the prisoner of 
the Vatican,” the Roman Catholic Church in Italy suffered 
many disadvantages. Yet the writer regards it as certain 
that many more churchmen were imprisoned in Fascist 
Italy from 1929 to 1939 than during the entire period from 
1871 to 1929. No statistics are available, however. Pope 
Pius XI distrusted democracy but he learned that the 
totalitarian state is much more dangerous to the church 


1 New York, Oxford University Press, 1941. Issued under the 
auspices of the Royal Institute of International Affairs. 


2 Harper and Brothers, 1942. 
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than “the most . . . secularist democracy.” If the Italian 
clergy had had “even a fraction” of the Pope’s courage 
and frankness the Lateran treaties would not have endan- 
gered the independence of the Roman Catholic Church. 
He considered that the preservation of “‘a legal status 
of privilege and pre-eminence” for the Church was worth 
some state control. 

“The issue between dictatorship and democracy,” says 
Dr. Binchy, “is a secular affair in which the Church will 
not intervene.” But parliamentary democracy permits 
Christians to agitate for the removal of its shortcomings. 
Under Fascism the Church is “muzzled or silenced” on 
all questions which the former “chooses to detine as 
political,” regardless of their effect on religion; so much 
so that “on more than one occasion” the Vatican has had 
to fight the battle with the authorities “amid the enforced 
silence of Catholic organizations and journals.” Dr. 
Binchy concludes that “nowadays where popular liberty 
has been destroyed religious liberty is bound to suffer 
also.” Even worse than the complete subordination of 
the individual to the state, the “exaggerated nationalism,” 
the “cult of violence for its own sake,” and the “denial of 
even the most elementary rights to opponents of the 
regime,” is the Fascist insistence that religion shall be 
“supervised and controlled” by the government along with 
art and literature. In any conflict, the state “arrogates to 
itself the right to decide the boundaries between the 
spiritual and temporal. . . .” 


The Penal Code provides more severe penalties for 
public abuse of Catholicism than for abuse of the “ad- 
mitted cults.” But on several occasions the law has been 
“completely abrogated in practice.” The state can veto the 
appointments of bishops and of parish clergy, and can 
demand the removal of a parish priest at any time tor 
“grave reasons.” The threat alone is sufficient to prevent 
any “dangerous independence.” Some have been removed. 
The state controls the management of “by far the greater 
part of Church property in Italy.” In these ways 
Mussolini has “assured the adherence, willing or forced,” 
of the Italian clergy to his regime. They have “even more 
reason than the average layman to stand well with the 
Party.” If they offend it, it can block promotion and 
secure dismissal from a benefice. 


Catholic Scout organizations have been dissolved, the 
youth organizations in Catholic Action are so limited 
that they are no substitute for the Balilla. There is a 
little religious education in the latter, and religious in- 
struction has been reintroduced into the schools. In the 
elementary schools “the Church has realized its formal 
aim,” although there is conflict between Christian teach- 
ing and the Fascist emphasis on violence and war. All 
pupils in both elementary and secondary schools must 
have religious instruction unless their parents request 
their exemption, which is rarely done. The author ques- 
tions, however, the value of religious education as “a 
subordinate element” in the course. 

In the struggle over Catholic Action in 1931 there was 
“open warfare” between Church and State though it 
never came to a complete break. In the period prior to 
the Fascist regime there was “complete freedom” for 
Catholics to “speak, demonstrate and organize” against 
any anti-clerical policy of a “demo-liberal” government. 
But it would have been “treason for a Catholic to side 
publicly with the head of the Church” after 1929. 


Of the status of the Catholic Church in general, Dr. 
Adolph Keller says in European Christianity Today: 
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“The political influence of the Vatican on the administra- 
tion of the Italian state does not reach further than 
Mussolini admits officially, and the Pope . . . is again 
practically a political prisoner although his prison has 
been widened a bit.” Although compromises were made 
on both sides, “the harvests of these mutual concessions 
are ripening rather slowly.” 

Dr. Binchy finds that “the Church as a whole, in its 
structure, activities and corporate life,” is “the only insti- 
tution that has not been fitted into the totalitarian 
regime.” In considering the future of the Catholic Church 
in Italy after the war, Dr. Binchy thinks that a Fascist 
victory would be the worst thing possible for the Church 
for the aim of the Fascist anti-clericals would be “asphix- 
iating” the Church “in the strangle-hold of the Fascist 
state.” The Church will then become “a part of the 
Fascist state, controlled by it, paid by it, disciplined by it 
in all those ‘mixed matters.’” It will still have supremacy 
in religious matters but the state will decide “what are 
religious matters and what are ‘unwarranted political in- 
cursions’ by the Vatican.” 


The National Minorities 


Fascist policy toward the national minorities (almost 
all Catholics)—German in the Tyrol and Slav around 
Trieste and Fiume—has been to get rid of priests who 
encouraged or tolerated anything that helped to maintain 
the national and linguistic traditions of the minority. The 
state intervened in purely religious matters to an extent 
unheard of in the past. The official excuse for interfer- 
ence was that “religion had become a cloak for political 
activities.” But when the use of the mother tongue is 
forbidden “even the simplest religious ceremony takes on 
a national significance for the persecuted congregation.” 


The government demanded that religious instruction be 
given in Italian. All the German parents in the diocese 
of Trent requested that their children be exempted from 
religious instruction, though they were “the most solidly 
Catholic” population in Italy. Monasteries and traditional 
centers of pilgrimage were turned over to Italian “re- 
ligious.” Some Italian bishops fought for the rights of 
the minorities in their dioceses. Others filled their chapters 
with Italian clergy and allowed no preaching in the 
language of the minority. The use of the government 
veto on appointments in these areas has meant that every 
new appointment was “a further blow.” Bishops who 
tried to defend the minority groups were obliged to resign 
or transferred. In the Croat districts the authorities 
“ordered the removal of all Croatian inscriptions in the 
churches (down to the very titles of the Stations of the 
Cross).” None of the 200 secular priests or the religious 
who were expelled have been allowed to return. Hymns 
and sermons in Croatian or Slovenian have ceased. Civil 
officials refuse to register Cyril or Methodius as the 
Christian names of male babies; “the national saints of 
Slavdom being apparently under suspicion of anti-Fascist 
activities.” 


The Religious Minorities 


Non-Catholic religious bodies in Italy are known as 
“admitted cults.” The basic fundamental legal texts on 
which their status rests are the Law of June 24, 1929, and 
the Royal Decree of 1930. “Discussion of religious mat- 
ters is completely free”; the “admitted cults” are guar- 
anteed free exercise as long as they do not “profess prin- 
ciples or practice rites contrary to public order or good 
morals,” but they are all subject to “rigid control” by the 


Fascist state. In general, the non-Catholic bodies already 
in Italy in 1929 are “admitted cults”; others may be 
admitted by the civil authorities at their discretion, 
Authorization by the Ministry of Home Affairs is required 
for the appointment of every minister of a non-Catholic 
cult, for the opening of a new church, and for the acquisi- 
tion or alienation of any property (whether a gift or a 
purchase). He also has the right to examine all accounts, 


to disallow a transaction that is illegal or ultra vires, and — 


to dissolve the responsible agency in case of maladminis- 
tration. Any “admitted cult” may be completely sup- 
pressed if the government thinks it is contrary to “public 
order or good morals.” The Pentecostalists are the only 
body from whom recognition has been withdrawn. 


There is ‘full tolerance of all the admitted cults,” but 


“Catholicism, as the state religion, receives precedence 
and privilege in law and in fact.” Citizens of all religions 
have “full civil and political rights” but Catholics have 
an “indirect and contingent” position of favor. Non- 
Catholic children may be exempted from religious instruc- 
tion and, if the number justifies it, a room may be set 
apart in the schoolhouse for their instruction. But that 
does not solve “the wider problem raised by the central 
position given to religious education in the primary 
school.” In the Waldensian valleys there are elementary 
— in which the Crucifix is not on the schoolroom 
walls. 


— 


There is a difference of opinion among jurists as to | 


whether “freedom of discussion” includes freedom to 
proselytize. “. 
appear in the foreign reviews of the proselytizing sects” 
are justified there is “considerable interference with 
their activities on the part of the authorities, as well as of 
organized Catholic groups.” 
is, according to Dr. Binchy, that he needs the Catholic 
Church “as a powerful aid to the spiritual unity of 
Italians,’ and that Protestant propaganda, “led and 
financed by foreigners, . . . is anti-Fascist in origin and 
purpose.” The author considers that Fascism showed 
its lack of sympathy with Protestants early in its history 
by vetoing the Protestant city of Monte Mario, intro- 
ducing religious instruction “on denominational lines,” 
recognizing officially many church holidays, and estab- 
lishing “in various ways a clear distinction between the 
religion of the state and the other cults.” 


It may be noted here that Dr. Keller seems to consider 
Mussolini less unfriendly to Protestants than does Dr. 
Binchy. In European Christianity Today Dr. Keller 
says that the Protestants considered the Lateran treaties 


. . If even one-tenth of the complaints that — 


Mussolini’s point of view 


“the Magna Charta of their religious liberty in Italy.” He | 


thinks that the Protestants have “relative liberty.” There 
is discrimination between the native and the foreign 


Protestant—the Waldensians and the foreign missionary — 


churches. The Waldensians have not suffered much 
under the new order. 


Apparently, Mussolini “likes to | 


see the great power of the Roman Church counterbalanced — 


by even such a small minority. He showed a certain sym- 
pathy to the Waldensians and protected them occasionally 
again attempts at intolerant treatment by inferior func- 
tionaries of the state or of the church.” 
it is “an open question whether a future interpretation of 
the liberty to preach will not lead, especially in the city 
of Rome, to a restriction of any religious public propa- 
ganda or of any evangelism. . . . It is evident that a 


sword hangs over certain Protestant churches in Italy, 


” 


and certainly a policy of compromise offers no security. 
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